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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No ._28/Refund/2016__Dated: 06/04/16 issued by:
Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

j2) TR ASTaaET T S Tae gar (Name & Address of the Appellant/Respondent)

M/s GSL Nova Petrochemicals Ltd.
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Any person an aggrieved by this Order-in-Appeal may file a1 appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the foss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepa' or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty .on. final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed-under 820,108
of the Finance (No.2) Act, 1998. S
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a O
copy of TR-6 Challan evidencing payment of prescribec fee as prescribed under Section
35-EE of CEA, 1944, tnder Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is, Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- _
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the.specialibench of E'Cuétom, Excise & Service Tax Abpellate.Tribunal of West &inck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above. ‘
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(b) To the West regional bench of Customs, Excise:. & Service Tax Appellate
Triounal (CESTAT) at O-20, New Mental. Hospital Compound, Meghani Nagar,

Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above. '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of X
1,000/-, T 5000/- and ¥ 10,000/~ where amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any hominate public sector
bank of the place where the bench of any nominate public sector bank of the

place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee of ¥ 500/-.
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In case of the order covers a number of-order- in Original, fee for each O.1.O.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising ¥ 1 lacs fee of X
100/- for each. .
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One copy of application or O.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of ¥ 6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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(6)  Attention in invited to the rules covering these and other related matter

contended in Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. - :




F.No.V2(54)30/Ahd-1I/App-11/2016-17

ORDER IN APPEAL

This appeal has been filed by M/s-GSL Nova Petrochemicals Ltd. (hereinafter referred to-

as the appellants) against the OIO No. 28/Ref/2016 dtd. 06.04.2016 (hereinafter referred to as the
-impugned order)

2. | The brief facts of the case are that the appellants filed a refund claim dtd. 04.01.2016 for

Rs. 10,06,091/- on the ground that they had debited the amount as pre-deposited against the E
appeal made in the Commissioner (Appeals-1), C.Ex., Ahmedabad as. per Stay Order. No. .

15(Ahkd-1)2010 dtd. 07.05.2010.

3. ~ The matter in Wthh the stay order dtd.-07.05.2010 was passed was decided by the -
Commissioner (Appeal) vide OIA dtd. 30.07.2010 wherein demand was confirmed alongwith .

interest and the penalty was upheld. Being aggrieved by the OIA dtd. 30.07.2010, the appellants

preferred an appeal before the CESTAT and the Tribunal, vide its order No. A/11806/2015 dtd. -
06.11.2015 decided the matter by confirming the demand alongwrth interest and the penalty was

set aside.

4. The Assistant Commissioner, vide the impugned order rejected the refund claim for Rs.
10,06,091/- as per provisions of Section 11B (5)(B) of the Central Excise Act, 1944

5. . On being aggrieved by rejection of refund claim, the appellants have filed this appeal on
the following grounds: : .

(a) The adjudicating authority has not appreciated the fact that there is no t1me hmlt'
.applicable in claiming reéfund of Pre—depos1t order ws 35F and they have filed the claim g

on 04.01.2016 after the Tribunal’s order dtd. 06.11.2015 which is weIl within one year
from the date of the Tribunal’s order dtd. 06:11.2015;
(b)- That the “pre-deposit” made u/s 35F of the Central Excise Act, 1944 was only a “depos1t”

and not the “duty” and time limit prescribed is for claiming refund of excise duty and not.

for the amount deposited under section 35F as “pre-deposit”;

(c) That it-'was not possible for the appellants to file refund claim as the matter was blocked

in the Appeal before the Tribunal and they could claim the refund only after receipt of
final order by the Tribunal;

(d) That as per Circular No. 275/37/2K-CX.8A dtd. 02.01.2002 and CBEC Circular No.
984/8/2014-CX., dtd. 16.09.2014, it is clearly provided that pre-deposit for hearing

appeal is not payment.of duty and hence refund of such pre-deposits need not be o
- . subjected to the process of refund of duty under Section 11B of the Central Excise Act, -

1944,

(e) That substantive beneﬁt available otherwise should nct be denied or delayed on the E

technical reasons.

6.  The personal hearing in the case was held on 20.07.2017 in which Shri P. P. Jadeja,

Consultant. appeared on behalf of the appellants and reiterated the grounds of appeal and -
submitted that refund of pre-deposit cannot be time barred because Commissioner (Appeal)’

: order was challenged

7. I have carefully perused the documents pertaining to the case and submitted by. the
appellant along with the appeal. I have considered the arguments made by the appellants in their
appeal memorandum as well as oral submissions during personal hearing.

8. I find that the issue to be decided in the instant case is whether the pre-deposit made '
under section 35F can be considered as deposit of duty and if the provisions of Section 11B are ‘

-apphcable in refund of pre-deposit.
9.
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. for availing the right of appeal. Such amount is bound to be refunded..”. This decision has-also '

been relied upon in the CBEC’s Circular F. No. 275/37/2K-CX. 8A, dated 2-1-2002. -

10, 1 als_d find ;sup'port in this matter from the case of Gujarat State Fertilizers & Chem. Ltd. -

Vs Commt. Of C. Ex., Vadodara - 1999 (105) E.L.T. 52 (Tribunal) in which it has been made

- very clear that Refund of pre-deposit - Limitation - Time limit prescribed in Section 11B of " .
Central Excise Act, 1944 is not applicable to refund of duty paid during pendency of appeal in

terms of Section 35F ibid.

11. In view of the above findings supported by Boérd’S_ Circular dtd. 02.01.2002 and case-

" laws supra, I find no merit in the impugned order and acccrdingly allow the appeal with
. consequential relief. : '
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'ATT-ESTE;?\/ ' Date:  :08.2017

The appeals filed by the appellant stand disposed off in above terms. | . W‘/" o
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SUPERINTENDENT (APPEALS),
\CENTRAL GST, AHMEDABAD.

-BY R.P.A.D.

M/s. GSL Nova Petrochemicals Ltd.,
396 & 403, Village-Moriya,
Sarkhej-Sanand Road,

Sanand,

Ahmedabad-3 82210 .
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(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissione, CGST, Ahmedabad (North). ,
(3) The Assistant Commissioner, CGST, Div-IV, Ahmedabad (North)
(4) The Assistant Commissioner, Systems, CGST, Ahmedabad (North)
‘\'/QS}IGuard File. .- : .
- 7 (6) P.A.File.







