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fl smr gin, 310J#a (3r#-I) zarr niR
Passed by Shri Uma Shanker, Commissioner (Appeals)

df 3-Tl¥<'f,~~ ~rc;:cfi, (~-IV), .:tl$c-kUci!IC..- II, JIF!lcfrll<'l4 aarr 5rt- .::, .::, ...
~ ~r tr----------------------- ~ -------------------* :ue-::r
Arising out ofOrder-In-Original No ._28/Refund/2016_Dated: 06/04/16 issued by:

Assistant CommissioJ.?.er Central Excise (Div-IV), Ahmedabad-II

tf Jl4lc>lcfic=tiAIRlcl181 cfiT a'ffd1 m tfcTT (Name & Address of the AppellanURespondent)

0

Mis GSL Nova Petrochemicals Ltd.
ate zf@a s 3r#tr 3rear t 3riar 3cra aar & at a s 3rr h sf zranfnf #ta.::,

aaT WT 8I# 3ff)art at .3fCfrC'I' nr uatarur 3mazer wa a mar & [.::, .::,

Any person an aggrieved by this Order-in-Appeal may file a1 appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

gr al Grq5tarwr 3maar :
Revision application to Government of India:

(1) (en) (a) ##tr 3l era 3rf@fer+ 1994 #r ar 3a #ta aar au mat a aRqara
err at 3war a rruiaa a 3iia uctarw 3mraa 3fl fa, lawar, far Hinz, ,Ga

.::, .::,

faama, at:ft ifs,s#tar &tr ±raca,i mi,e fc6#-1 1ooo1 at t tr ufev [

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z1e ml #t zif amisa zG 4raT fa#t sisra zn 3rzr a1ur Jr <IT fclim
gisra zu sisra ima snamar , zn fas sisra za sisr i ark a fa4l 4rIre
-tr <IT fas@raisra k zt m #r 4arr hair st]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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¢
(c) In case of goods exported outside India export to Nepa' or Bhutan, without payment of

duty.

3if Gaar al wardz #gr# fg it st feemat {2sith an?r us
cTRr ~~ m-~ ~. 3N@ m- mxr 1:fTffif m ~ ~ m mer if fcmr~ (.=f.2) 199a

cTRr 109 &1xf~ ~ ~ "ITT I
I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on. final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under •~c. 1'~"%.
of the _Fin~mce (No.2) Act, 1998. =~ . ~.;{,,,r

(1) ~~·~ (~) Ptlll-llck1l 2001 "$ ~ 9 "$ 3@<ffi FctPtfcfcc >fCP-f ~~-8 ll err~
-ir. )fa arr. # ~~mittr ~ ~ cfR l'fffi m- 'lfim ~-~ ~ 3l1f@ ~ ~ err-err
~m- ™~~ fc\Jm ·'1fFlT~ 1 ~Wl1lm ~- cnr ~Mt.tM m- 3@<ffi cTRr 35-~ ll
mfur tBT "$ :f@R "$ ~"$ WI!:!" "E13TR-6 "cf@R ctr ~ '4'l° ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order~ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan ~videncing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ;::nder Major Head of Account.

(2) ~ ~ m- Wl1l \r[iTT~~~ .m ~m~ cpq mm~ 200/- i:ffR:r ~
at ul; jl rgf iar zmn ya Garg ~~"ITT "ITT 1000/- ctr ffl~-~ "GJWI

0

r . . .
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

O

l grca, a4a suraa yea vi ara rat4 =nnf@aw uf srf)e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) trsn green 3nf@1, 1944 ctr cTRf 35-~/35-~ "$ 3@1ffi:-
i

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

.(a) afiaur qcuia a iaf@ea ft mm vftr gc, #tu net zca gi hara ar@#jr mrnf@rUr
ctr fc1ffi -~ ~~ .=f. 3. 3TR. a, g, { Rec4t at vi

(a) the special: bench of :Custom, Excise & Service ,Tax Appellate.Tribunal of West §J~9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

qfeRaa uRb 2 («)1as i aa; srw # srarar #t aria, oral k i vl zca, #tr
snrr gca vi hara 374l4tr =nnf@raw (free) #6t ufa bar 91f6a, 3lt5l-lct1E!lct if 3TT-20, ~
e z@Raz a,lug, ?avf +it, rs,a1ara--380016.

(b)

(2)

To the ·west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3N@) Ptlll-llcl<'ll, 2001 at er 6 "$ ~ >flP-f ~--C:-3 if~~~
an@l4ta =nraf@erawi 61 nu{ a7ft # fsg arf fg «; arr ata #ff #Rea vii Un« ye
at it, ans #) iralaura mTmrfr a; s ala znuaa k aei ; 1ooo/- p) ?ur#
irft I usf Un grca #t nir, au 6t air it nrn ·muif u; s4I 50 GIT 19 'ITT "ITT
wrq 5000 /- #fr u#t atftt si rra yeas 6l -i:rrT, m· ~ 'l-!TlT 3ITT "ci1<Tl1TT 'l1<lf~ -~~5P~ .
'ci1'mf 1TT ~~ t 'cfITT wrq 10000/- #h hcr# emf at # err zfGer a +q.aga,
a4Raia ?a[rue a #fir #l marl zaz pr Ua Ir= a fa@ m1fa r4Ra era #f%)'
~cnT 'ITT~ '3c@~~ -c:\lo ft.Q.'@ t I . -::,_,~• \aea/ \ /,- I·,
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- 3:-

• (a) 5f@fa 4Ra 2(1) a ii sag 3qr h 3rrar Rt 3rat, 3r4ti h mar a
tar areas, ks@rzr seata re vi hara 3rdrzr zmrznf@rawr (fr2) #r ufra
~ t!'rf5cITT, 3iE,dic,l~lc, a=1" 3TT-20, ~ ~ E,)U:-lc.<>I cjjJ-Ql35, CITTJIUfr GfJR",.. ~- . ~
31<#TIT-380016.

(b) To the West regior:,al bench of Customs, Excise·. & Service Tax Appellate
Tribunal (CESTAT) at 0-20, New Mental. Hospital Compound, Meghani Nagar,
Ahmedabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.

(2) ~ 3,Qlaci-1 ~ (~) fc-1.!ldilcl{>!l, 2001 c3i" ~ 6 ~ 3@""CJlc=r ~ ~.lJ.-3 a=1"

eeifRa fa 31gar 3rdrr zrf@raw r a{ 3r4 h fsa 3rd fa a 3?er
c3I" "'qr{ ~~ sri seura grea ft air, cansr #st a:irat 3#k arznr anr suiiar
rn 5 TT zIT 3ml COdi i 'cl"ITT rn 1000/- fr sac#r zttt 1 sazi sue grea #r
cfITiJf 3it arzn wrza afar ur 5 rr zIi so arr ra zt a rn <'jooo/ ·ffi
gtrctt ztat 1 azi 5eur gr;as Rs cRT<Jf 3#h aarzn arzn s#tar sq so lg z1 35?
5nrar t at rn ~0000/ m~~ I m tlE,l.!lcf. fGzr h ala aifnsa
#a grz h «u ,ii iir # a I zr srw 3n h fa# cf@a tit4h,lc1cli
hr h ta #tr arr ar t si 3 annf@rawRt fl fr ? ¢ hf@ 34aa
"Q?I' rn <JJoo/-m·~~ I
The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of t
1,000/-, t 5000/- and t 10,000/--where amount of duty/penalty/demand/refund is
upto 5 La·c. 5 Lac to 50 Lac ancl above 50 Lac respectively in the form crossed
bank draft in favour 9f Asst. Registrar of branch of any hominate public sector
bank_ of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. Application made for grant of
stay shall be accompanied by a fee oft 500/-.

-o

(3)

(5)

(6)

re zr 3mer ii a{ as 3nit a rater tar ? it u2ls a 3near a fr #re
r par 3rja zwr a fsz sr urR@t s Tr h ta •3it c3I" -~ tl#r ~* aa as f rnfeff 3r4tr nf@awr nt '{Jeff :,:itj'rc;r m.~ ~ cfTI' '{Jeff

~fcn<IT ~ i . I · · .
In case of the order covers a number of·order- in Original, fee for each 0.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one
appeal to the Appellant Tribunal or ttie one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising t 1 lacs fee of t
100/- for each.-

~ 3iR~ 'difcl1<>IT . cfTI' fc-!zj -;101 ~ crrc;f ~ c3i" 3iR :ifr '!.,<Tiuf.~ fcn<IT
sar ? sit #ta areas, #tzr 5-ala area aa 3r4tr cuff@raw (arzffaf@)
era, «&z2 Rea ? 1
Attention in invited to the rules covering these and other related matter
contended in Customs, Excise· & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(4) czrz1rz area 3f@era g&es zren vigil@a 8r 3gqi-s hs 3iaa fee4fRa frt
34TT 3m 3m7la znr ae 3rear zrnfe, fefza 7;f@rat h 3er a ue2ta #
lJcff ~ "Q"{ rn €..<'Jo tR)- cfif c;-.!Jl.!l<>l.!l ~~WIT~~ I
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall beer a court fee stamp oft 6.50 paise as prescribed
under scheduled-I item of the CQUrt fee Act, 1975 as amen.ded.
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ORDER IN APPEAL

This appeal has been filed byMis GSL Nova Petrochemicals Ltd. (hereinafter referred to·
. as the appellants) against the OIO No. 28/Ref/2016 dtd. 06.04.2016 (hereinafter referred to as the
· impugned order)

2. The brief facts of the case are that the appellants filed a refund claim dtd. 04.01.2016 for
Rs. 10,06,091/- on the ground that they had debited the amount as pre-deposited against the
appeal made in· the Commissioner (Appeals-1), C.Ex., Ahmedabad as. per Stay Order No.
15(Ahd-II)2010 dtd. 07,05.2010.

3. 'The matter in which the stay order dtd. 07.05.2010 was passed, was decided by the
Commissioner (Appeal) vide OIA dtd. 30.07.2010 wherein demand was confirmed alongwith
interest and the penalty was upheld. Being aggrieved by the OIA dtd. 30.07.2010, the appellants
preferred an appeal before the CESTAT and the Tribunal, vide its order No. All 1806/2015 dtd..
06.11.2015 decided the matter by confirming the demand alongwith interest and the penalty was
set aside.

· 4. The Assistant Commissioner, vide the impugned order rejected the refund claim for Rs.
10,06,091/- as per provisions of Section 1 lB (5)(B) of the Central Excise Act, 1944

5. On being aggrieved by rejection ofrefund claim, the appellants have filed this appeal on
the following grounds:

(a) The adjudicating authority has not appreciated the fact that there. is no time limit
.applicable in claiming refund of Pre-deposit order u/ls 35F and they have filed the claim ·.
on 04.01.2016 after the Tribunal's order dtd. 06.11.2015 which is well within one year
from the date of the Tribunal's order dtd. 06:11.2015;

() That the "pre-deposit"made u/s 35F of the Central Excise Act, 1944 was only a: "deposit"
and. not the "duty" and time limit prescribed is for claiming refundof excise duty and not' .

· for the amount deposited under section 35F as "pre-deposit";
(c) That ifwas not possible for the appellants· to file refund claim as the matter was blocked·

in the Appeal before the Tribunal and they could claim the refund only after receipt of
·final order by the Tribunal;

(d) That as per Circular No. 275/37/2K-CX.8A dtd. 02.01.2002 and CBEC Circular No.
984/8/2014-CX., dtd. 16.09.2014, it is clearly provided that pre-deposit for hearing
appeal is not payment . of duty and hence refund of such pre-deposits need not be

. subjected to the process of refund of duty under Section 11B of the Central Excise Act, ·
1944;

(e) 'That substantive benefit available· otherwise should not be denied or delayed on the
technical reasons.

6. The personal hearing in the case was held on 20.07.2017 in which Shri P.P. Jadeja,
Consultant appeared on behalf of the appellants and reiterated the grounds of appeal and
submitted that refund of pre-deposit cannot be time barred because Commissioner (Appeal)'s
order was challenged.

· 7. I have carefully perused the documents pertaining to the case and submitted by. the
appellant along with the appeal. I have considered the arguments made by the appellants in their
appeal memorandum as well as oral submissions during personal hearing.

8. I find that the issue to be decided in the instant case is whether. the pre-deposit made
under section 35F can be considered as deposit of duty and if the provisions of Section llB are
applicable in refund ofpre-deposit.

9. I find that in the case of Suvidhe Ltd. Vs Union Of India -1996 (82) E.L.T. 177 Bom.) ~e(n.
washeid that "In respect of a deposit made under Section 35F, provisions of Section 11B4$$:.09%&;2
never be applicable. A deposit under Section 35F is not a payment of Duty but only a pre-depo_s~y }.· )( I·
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for availing the right of appeal. Such amount is bound to be refunded .. ". This decision has- also
been relied upon in the CBEC's Circular F. No. 275/37/2K-CX. 8A, dated 2-1-2002.

.10. I also find support in this matter from the case of Gujarat State Fertilizers & Chem. Ltd. ·
vs· Commr. Of C. Ex., Vadodara - 1999 (105) E.L.T. 52 (Tribunal) in which it has been made
very. clear that Refund of pre-deposit - Limitation - Time limit prescribed in Section llB of
Central Excise Act, 1944 is not applicable to refund of duty paid during pendency of appeal in
terms of Section 35F ibid.

11. In view of the above findings supported by Board's Circular dtd. 02.01.2002 and case·
laws supra, I find no merit in the impugned order and accordingly allow the appeal with

. consequential relief.

»r
(sir 9is)

Ac4tzras 3rgaa (3r#ta

341aaiaarra #Rra&3r4aafszrr3rhat# farsnarel
The appeals filed by the appellant stand disposed off in above terms.

12.
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w2.
~ADHYAYA)
SUPERINTENDENT (APPEALS),

. CENTRAL GST, AHMEDABAD.
· BY RP.A.D.

. 31{Ha14Ia.
Date: :08.2017

Mis. GSL Nova Petrochemicals Ltd.,
396 & 403, Village-Mariya,
Sarkhej-Sanand Road,
Sanand,
Ahmedabad-382210

Copy To:-·.

o

(1) The ChiefCommissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Ahmedabad (North).
(3) The Assistant Commissioner, CGST, Div-IV, Ahmedabad (North)
(4) The Assistant Commissioner, Systems, CGST, Ahmedabad (North)
~uarci File..

(6) P.A. File.




